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Executive Summary

Overview

uman rights are held to be common to all humans and derived from nature,

H recognized in the International Covenant on Civil and Political Rights 1966 (ICCPR)

and the International Covenant on Civil and Political Rights (ICCPR). Moreover, there has been
increasing awareness about the rights of the people related to sustainable natural resources
and environmental management which are important fields in human rights. Therefore,
Thailand has adopted the principle under the sustainable development goals (SDG), adapted
practice in accordance to the international contexts and prioritized the need to protect the
natural resources and environment under the constitution by considering the protection as a

right and liberty of the Thai people, the duty and fundamental policy of the state.

However, the National Human Rights Commission of Thailand (NHRCT) has received
many complaints related to the use and management of land from the people and
communities, which are affected by the implementation and legal enforcement by the
government agencies. The Committee on Economic, Social and Cultural Rights of the Economic
and Social Council (ECOSOC) has expressed its concern and recommend Thailand to take
necessary measures on three issues; (1) Denial of the traditional rights of ethnic minorities to
their ancestral lands and natural resources and the concentration of land ownership in the
hands of a very small proportion of the population, (2) The destruction of crops and forced
evictions resulted from the implementation of its forest conservation policy, in particular orders
No. 64/2557 and No. 66/2557 of 2014 of the National Council for Peace and Order, and (3) The
lack of participatory mechanisms and consultations to adverse effects of economic activities

connected with the exploitation of natural resources.
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the Sustainable Management of Natural Resources and Environment

Objectives

The objective of the research is to study the situation of human rights violations in the
context of land use which is reflected from the implementation of government policy and
laws. The study also considers these violations on the basis of human rights obligations under
international legal instruments and the Thailand constitution to propose recommendation on
measure and guideline to guarantee individual and/or community within the forest area to be
granted with the rights to utilize land, which is considered as a human rights protection, to
ensure people who are affected by the law and implementation of government policies
related to land and forest, and to promote sustainable natural resources and environmental
management based on human rights and the United Nations Sustainable Development Goals

(SDGs) which takes a people-centric approach.

The authors have reviewed related documents, collected information of case studies
in 4 areas: types of land utilization, in-depth analysis of government strategic plans, policies,
measures, law and enforcement of law related to land and forest area. Moreover, the study
has conducted a focus group, in-depth interview and a public consultation that consists of

stakeholders from (1) Government agencies (2) Academics and (3) Civil society.

Research summary

The result of this research covers 3 issues; (1) Land and forest management principles

(2) The current situation in Thailand (3) Analysis of the current problems.

1 Land and forest management principles

In reviewing the relevant economics and legal literatures, together with in-depth
interview from experts, the study found that many tools are needed in order to manage the
use of land because land is a scarce resource which cannot be reproduce. Therefore, every
plan, policy, measure, law related to land use will require different approach and degree of
enforcement to achieve land governance objectives by managing land with efficiency, equity

and minimize externalities arise from land utilization. (As described in the chart below)
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Land-use Planning and EIA

Efficient Dispute Resolution .
Sustainable Management

Prevent/minimise

Land Database I Appropriate Remedy

externalities

Building and Factory Control

. EFFICIENCY EQUITY
Incentive

Land-use Objective ECEicTan S Land and Human Rights
Land-use

Corporate Responsibility Informal Tenure System

The chart from this study indicates 5 findings.

1. Efficient land use must not affect access to land. From economic perspective,
property rights and the market mechanism will create a positive incentive to maximize profit
from land. Even though land is also an essential aspect of life and the basis to exercise other
human rights, the market mechanism itself does not promote equity in access to land.
Therefore, the state must create different forms of rights among different properties to
effectively manage land and distribute fundamental rights. An example is ownership rights
which gives full authority to utilize the land, other forms of land tenure such as agriculture
reform land which prohibit owners to trade the land and limits the utilization of land only for

agricultural purpose.

2. Efficient land use must have measures that prevent or minimize the effect from
land utilization because land is an unmovable property and connects with the environment,
any activities in the land can result in creating externalities to natural resources with the land
or even nearby land. Therefore, land use planning and governance system for land use is
crucial to protect the rights of others and upheld the public interest. For example, town plan
law and regulations, Environmental Impact Assessment (EIA), and other safety laws and
regulations. The tool often comes in the form of legal tool which takes the social and

environmental cost into the production cost.
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3. Increasing the access to land must consider the negative consequences especially
the access to forestry resources or land readjustment by the state. Therefore, infringement
on some land rights are necessary to block land to enter the market and clear land utilization

rules and scope must be identified.

4. There is a need to create a land database and deploy appropriate technologies to
help create policies and plans related to management, governance and monitor system of
land use. Moreover, technologies can help create new land dispute resolution mechanism

and access to land data by the public.

5. There must be an effective justice system or similar mechanism that is suitable to
adjudicate land disputes between all types of parties such as private against public or private

against private.

Therefore, choosing the wrong tool that does not suitable for the specific type of land,
not conform with reality, does not answer the policy objective or passing the legislation that
does not increase efficiency and promote equity in land use will result in negative externality

for individuals and the public interest.

2 The current situations in Thailand

The authors have review 4 cases in Thailand categorized by types of land that
the government utilizes, and the population was affected by policies implementation or
domestic law enforcement. The cases include; (1) Forest land and national parks,

(2) Traditional land use (3) Special economic zone and (4) Military’s land.
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Problem

Impact

Rights violations

Relevant law and policy

1. Forest land and national parks

Land tenure survey not completed
and lack of continuity

The government declared conserved
forest or national park areas overlapping
with the land that some population has

been utilizing.

Right to information
Right to participation

National Reserved Forest Act,
B.E. 2507 (1954)
National Park Act, B.E. 2504 (1961)

Declared national reserved forest
boundary or national park.

— Force eviction

— Ban on fishery practice in the
national park area

— Official refrain from legal
enforcement for some population
without legal basis.

— The commission established by the
government announce legal
exemption to solve the problems
but did not formally establish legal
obligation of the state.

Right to adequate food
Right to adequate housing
Right to work

Increasing forest area policies
National Reserved Forest Act,

B.E. 2507 (1954)

National Park Act, B.E. 2504 (1961)
“Taking back forest boundary”
measure

The judgment of the Supreme
Administrative Court. Aorsor 4/2561

Ineffective remedies

The land provided by the government
as remedies is not suitable for farming
and the changing environment also
effects the traditional way of life of
ethnic group.

Right to work
Right to take part in cultural life

Right to effective remedies.

Proving the right on the land
relied on only the official land
entitlement documentation
without considering other types of

documents.

The rights of people that live in the
land before the official boundary
declaration were not protected. Lack of
synchronization with local tax payment
data and administrative law related to

the establishment of a village.

The right to an effective justice

system.

Thailand Development Research Institute
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Problem

Impact

Rights violations

Relevant law and policy

The disappearance of human
rights defender after held in
custody and later found dead.

Created a chilling effect of fear for
people to exercise their rights to

assembly and expression.

— Rights of human rights defender.

— Criminal code except issue related

to force disappearance under the
ICPPED.

2. Traditional land use
Declared national park boundary. | — The local people cannot practice — Right to work — Tourism policy
artisanal fishery in their local area — Right to cultural life — National Park Act, B.E. 2504 (1961)
which resulted in official arresting
locals, confiscated boats and fishing
equipment
— Locals cannot access to their
cultural cemetery and spiritual area.
The current solutions are not — The cabinet decree on “the way of — The right to effective remedies — The cabinet decree dated 2nd May
practical and not consistency life restoration policies for ethnic 2553 regarding the way of life
implemented Ley group” was not implemented restoration policies for ethnic Ley
group
3. Special economic zones
The Eastern Economic Corridor Entrusting authorities to political body — Right to information — Eastern Special Development Zone
(EEC) commission who does not have the expertise and — Right to adequately utilize land. Act B.E. 2561 (2018)
— Has the authority to give rights may decide base on their short-term — Right to participation — Land Excavation and Land Filling
or concession to a private political interest causing the people Act B.E.2543 (2001)
entity vulnerable without proper protection. — Building Control Act, B.E. 2522
— Has the authority to approve (1980)
permits and licenses — Machine Registration Act B.E. 2514
on behalf of commission and (1976)
expert in other laws. — Public Health Act B.E. 2535 (1992)
— Factory Act B.E. 2535 (1992)
Changing the objective of land Lack of planning for natural resources — Right to information — Agricultural Land Reform Act
utilizing, exemption on management in the area. Lack of — Right to adequately utilize land. B.E.2518 (1975)
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Problem Impact Rights violations Relevant law and policy
environmental impact remedies and access to information, — Right to participation — Promotion and Conservation of
assessment, and repeal the land leaving the local population vulnerable National Environmental Quality Act,
planning act without any public without protection. B.E. 2535 (1992)
participation in the decision- — Town Planning Act B.E. 2518 (1980)

making process.
4. Military’s land

Some restricted land area outside | — Restriction of right to revoke license, — Royal Thai Navy decree on the
of the scope of Ratchaphatsadu the population does not have means principle of permitting the
Land Act, B.E. 2518 (1975) to appeal or receive compensation. population to select land in the

song sahwan area, Chonburi
province.

— Royal degree (secret) No. 2/249
dated 16 September B.E. 2465

(1922)
The land within the scope of — People cannot receive official land Ratchaphatsadu Land Act, B.E.
Ratchaphatsadu Land Act, B.E. right documents. 2518(1975)
2518 (1975) but was not utilized. — Lack of land tenure security.
Tenure individuals utilized the
land.
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3 Analysis of the current problem

The study results from reviewed the related plans, policies, measures and laws has

concluded that there are currently 5 problems including;

1. Concentration of land ownership.

Land is considered as a type of welfare that is vital for housing and livelihood. On
the other hand, land is also an asset which can be trade in the market and gain more value
when transferred. The accumulation of land is a form of wealth building. Also, the current
law does not limit such how much one can own lands. Therefore, when taking both points
in to account, what happen is that when landowner does not have enough capability to utilize
the land, the land will be left under-utilized and accumulation of land ownership will
continue. Meanwhile, farmers will face constant problems in securing their livelihood which
reflects the inequality in the access of fundamental rights regarding land use. Moreover,
individual with lower financial capability will be incentivized to trespass public land, especially
in forest and Ratchaphatsadu Land to use as a low cost housing and for prolonging their

livelihood leading to the problem of informal settlement and tenure.

2. The lack of clarity on government objectives to land use.

The ownership system in Thailand can be categorized into 2 systems which is
(1) public land and (2) private land. More than 60 percent of the total land are public land
used for various objectives such as public interest and bureaucratic objectives. However, the

lack of clarity on government objectives to land use cause the following problems;
® Fundamental land rights are not protected or violated.

The overlapping of public land with private land used for housing or other
livelihood activities arise when the government declare public land but negligently conducted
the land survey and did not conduct enough public participation in the decision-making
process. When the decision is made to declare/revoke public land boundaries or change the
land utilization objectives, the consequence are forced migration or a ban on certain types of

land utilization which does not have or lack proper of remedies.
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Moreover, in the case of informal tenure, when people enter to utilize public land
controlled by an administrative agency, the people tenure is does not get recognized into
official land entitlement documents, which create lack of tenure security for the population

utilizing the land.

® [ ack of efficiency to utilize lands for public interest cause complication for
creating a single land-use policies and the advocacy for implementing

the policy in same direction.

The informal tenure also reflects that there is a lack of effective mechanism to
monitor land utilization on reserved public property. Therefore, policy makers does not have
a good understanding of the present status of the lands making it more complicate to

determine and control the direction of land policy.

3. The policy decision-making process is centralized, lack of data and

public participation.

Thailand has a centralize policy decision-making process. Thus, policies related to
land and forest areas has been made in a “one size fit all” manner with “command and
control” characteristics, Moreover, the state monopolize the authority to manage natural
resources which causes policies and laws to be inconsistent with the reality, the potential of
land utilization and the livelihood of local communities. Furthermore, Thailand’s centralization
characteristic produces the lack of local public participation, lack of data on types of tenure

and the legal definition of land utilization.

4. Exemptions or lower protection to the regulation that aim for minimizing the

impact of land utilization.

In the case of special economic zone, there is no specific cases on human rights
violation like the problems in other areas. However, the state has allowed legal exemptions
on law and regulations that is intended to protect fundamental rights or public interest on
the basis of promoting investment. Such exemptions will inevitability lead to the violation of

landowner rights and accelerate the inequality in environmental burden and benefits.
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5. Criminal mechanism on the issue of land.

The dispute resolution mechanism of environment and land use cases in the
justice system are mainly using criminal measures and punishment. However, most of the
land utilization cases are considered economic activity by nature which is not related to moral
or cause physical harm to others. Therefore, administrative measures and punishment may
be sufficient. On the other hand, criminal measures and punishment used in land and forest
cases are also not efficiently enforce because the criminal procedures were not used according
to its purpose, which is using as a last resort. Moreover, discretion made by a public official

is also violate the spirit of the law, which must equally enforce the law to every individual.

Recommendations

The study found that human rights violation from the legislation and policy
implementation are caused by the absence and mismanagement of the land management
system. Therefore, the authors propose 2 recommendation in order to recognize the rights
of people that is affected by the law and policy implementation, and to sustainably manage
the natural resources and environment in accordance with the United Nation Sustainable

Development Goals (SDGs);

1 Recognized the rights of people that is affected by the law and

policy implementation

1.1 Improve the rights to utilize government lands with particular focus on
fundamental rights on land by strengthening the tenure security to protect informal tenure
rights, clarify the duration of tenure and acknowledge the rules, livelihood and culture of

communities within the state by;

— Encourage joint-tenure mechanisms to utilize public lands. The mechanism
consists of the community forest plan in the “Community forest act B.E.
2562 (2019)”, community title deeds and local regulations. The study
recommends revising the timeline of permitting the plan into a timeline of
monitoring and amending the plan. In addition, the law should allow the

creation of a forest management plan in the national reservation area but
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add stricter conditions than non-reservation forest areas. Another
recommendation is to promote the community title deeds to have legal
status on the level of acts.

— Introduce the presumption of right when assessing the rights to utilize land
or informal tenure to facilitate the protection of land rights.

— Consider forced migration as a last resort, only when there is a legitimate
necessity. The state must also consider appropriate remedies for people

that cannot access the fundamental rights related to land.
1.2 Protect land utilization rights in all cases

— Repeal laws that have the ability to lower the standard of protection in
issues such as building Control, Factory standards, Public Health Standards,
and Environmental impact assessment;
® Article 43 Eastern Special Development Zone Act B.E. 2561 (2018)
® Article 32 Eastern Special Development Zone Act B.E. 2561 (2018)
® Article 8 Eastern Special Development Zone Act B.E. 2561 (2018)

— Enact the legislation on forced disappearance which is in accordance with
the international legal obligations under the International Convention for
the Protection of All Persons from Enforced Disappearance: ICPPED

— Promote business sector to asset risk of human rights violation.

— Set clear inclusive procedure for solve problems before enforcing force
migration policy and create clear procedure and standard for appropriate
remedies.

— Create land utilization database that the public can access such as town

planning, environmental impact assessment and other security data.
1.3 Improve the justice system related to the utilization of land.

— Cease the arrest of an ethnic minority (Karen) and other ethnic minorities
who are in the process of proving their land rights. Cease the forced
migration or demolition of minorities’” communities that reside in the forest
area. These actions are in accordance with the constitution, Karen
livelihood restoration policy and the recommendation made by the

human rights commission.
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2

Consider other types of evidence when conducting the right assessment
apart from the official land entitlement document.
Provide legal aid in the justice process for people proving their rights to

utilize the land through the justice fund system or other related agency.

Promote natural resource and environment management on
the basis of environmental rights and United Nations Sustainable

Development Goals (SDGs)

2.1 Apply appropriate land distribution measures.

— Tax measures such as progressive income tax will help redistribute the

land but only when it is high enough to dis-incentivize people to hold on
to land. Moreover, the capital gain tax will reduce the value of land by
deducting the marginal profits of selling land and will result in a lower
incentive to purchase land.

Promote land distribution measures by introducing land bank laws or
subsidies agriculture and cooperatives bank or other types of banks to help
redistribution to land.

Reduce inequality. Especially, income inequality through strictly enforcing

competition law.

2.2 Formulate clear objectives and standards of land use.

— Recognized the tenure according to reality to protect human right violation

related to land utilization, even if the individual is not entitled by the law.
Monitor government land use, possible measures include appointing an
agency (separated from the agency using land) with specific responsibility
to monitor and ensure that the land is used effectively and use according
to the intended purpose.

Set clear conditions to minimize informal tenure and corruption by
creating a standard contract or document. Together with a tenure system

that reflects reality.
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2.3 Decentralize by focusing on improving public participation. Make use of
mechanism that promote participation of local population and administration to create
decentralization and database for policy decision making such as public hearing, public inquiry,

public registries and establish commissions.

2.4 Distribute environmental burden and benefits. Utilize mechanism that helps

distribute environmental burden and benefits according to economic principles;

— Polluter Pays Principle: PPP such as setting a standard for polluters, setting
rules for pollution treatment, and environmental tax.

— Beneficiary Pays Principle: BPP such as Payment for Ecosystem Service: PES

2.5 Encourage for public coordination between the government and the
population. Promoting a collaboration between government and population with a people
centric approach (co-management), where the state act as a facilitator to reduce local conflict,

cost of enforcement and response to the potential of each local area.
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